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OFFICE OF THE GENERAL COUNSEL

MEMORANDUM GC 92-5 - May 11, 1992

TO :  All Regional Directors, COfficers-in-Charge,
and Resident Officers

FROM : Jerry M. Hunter, General Counsel

SUBJECT: Guidelines for Response to Beck-Related Public Inguiries

We anticipate, based on president Bush's April 13, 1992 Executive
Order, that there may be an increased number of public inguiries
concerning Beck and related union-security issues. To assist in
your ongoing training of Board agents concerning these matters, we
have prepared the attached reference guide consisting of proposed
recponses to typical inguiries. This material is designed as an
internal guide for information officers in responding to such
inguiries and will help ensure that the Agency is providing
accurate and complete information to the public concerning this
critical topic.

Copies of this guide are being sent under separate cover. Please
make sure that these copies are provided promptly to all
professicnal staff members, and that each person who serves as
information officer is fully familiar with the contents. Also,
please use this guide as the focal point of a staff meeting on
Beck and related matters as soon as possible.

During your staff meeting, please reiterate that my policy is to
provide accurate responses to all public inquiries. If the
information officer does not know the answer to a guestion, or has
any uncertainty about the answer, he or she should cobtain the name
and phone number of the person inguiring and provide an
appropriate response later, rather than attempting to answer the
guestion at the time.

since this reference guide does not purport to identify and
address all possible guestions which may arise in this area,
Regions may wish to expand upon it as deemed appropriate.

However, the Regions should coordinate any such expansion or
addition with the Divisions of Advice and Operations-Management to
ensure that the Regions' views are consistent with positions taken
by the Office of the General Counsel.

Any guestions concerning this should be directed to your Assistant

General Counsel.
»-Q@!Q

¥ry M. Hunter
Attachment
Distripution: MEMORANDUM GC 92-5
regional - All Professional Emplovees ’
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office of the General Counsel
Division of Operations-Managenment

QUESTIONS AND ANSWERS ON TYPICAL
UNTON-SECURITY AND BECK ISSUES

Following is a series of typical guestions and answers which ,may
be posed to Board agents concerning the Supreme Court's decision
in Communications Workers of America v. Beck, 487 U.S. 735 (1988),
or other issues relating to union-security ebligations.

This material is designed to supplement the training which Board
agents have received in the past with respect to Beck and other
union-security issues,l and will serve as a desk reference in
responding to public ingquiries. As always, if there is any
uncertainty about how tc respond to a public inguiry, the Board
agent should secure a phone number from the caller and call back
after consulting with a supervisor to obtain the necessary
information.

1. WHAT DID THE SUPREME COURT HOLD IN BECK?

The Supreme Court held that the proviso to Section 8(a)(3) of the
Act (which allows employers and unions to enter into union-
security agreements) does not tpermit a union, over the objections
of dues-paying nonmember employees, to expend funds so collected
[pursuant to a union-security clause] on activities unrelated to
collective bargaining, contract administration or grievance
adjustment.” The Court also concluded that “such expenditures

violate the union's duty of fair representation.”

2. WHO IS ELIGIBLE FOR BECK RIGHTS?

In Beck, the Supreme Court held that a union was not permitted,
wover the objections of dueg-paying nonmember emplovees,™
(emphasis supplied) to expend funds for nonrepresentational
purpeses. To fall within this definition, an employee (1) must be
a nonmember and (2) must be covered by a union-security clause in
a collective-bargaining agreement [i.e., a clause which is
permitted by the proviso to Section 8(a)(3)). Such employees are
often referred to as "financial core menbers.” .

1 In this regard, see Memorandum OM 89-81 dated August 10, 1989
and Memerandum OM $0-31 dated May 2, 1%290.
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3. HOW DOES BECK AFFECT EMPLOYEES IN "RIGHT-TO-WORK" STATES?I

A number of states have exercised their option under Section 14 (b}
of the Act to pass legislation outlawing union-security
agreements. Such legislation is commonly referred to as a "right-
to-work® law. Statds currently having such laws include:

Alabama, Arizona, Arkansas, Florida, Georgia, Idaho, Iowa, Kansas,
Louisiana (agricultural workers only), Mississippi, Nebraska,
Nevada, North Carolina, Ncrth Dakota, South Carolina, Socuth
Dakota, Tennessee, Texas, Utah, Virginia and Wyonming.

Employees working in states with *right-to-work" laws cannot be
compelled to pay union dues.

4. WHAT ARE A UNION'S OBLIGATIONS UNDER BECK?

In general terms, these cobligations are to provide notice, at
least once a year, to nonmember employees of their Beck rights; to
refrain from charging obiectors for nonrepresentational expenses
and to provide ghiectors with a detailed financial disglosure.

Notice

The Office of the General Counsel takes the position that a union
must provide an annual notice to all nonmember employees
containing the folleowing information:?

(a) the percentage of funds spent in the last accounting
year for nonrepresentational expenses.

(k) a statement that nonmember employees may object to
having union-security monies spent for that purpose.

(c) a statement that an objecting nonnember will be charged
only for representational activities.

(@) a statement that an objecting nonmember would be
provided with a detailed information concerning the
breakdown between representational and
nonrepresentational activities.

(e) specification of any "window period" for filing
cbjections.

2 Tt should be emphasized that the Board and courts have the
ultimate determination in this and other Beck matters. The
positions reflected herein are only those taken by the Office
of the General Ccunsel and in no way reflect the view of the
Board.



Objection{DisclosureZChallenge
If a nonmember objects to paying that portion of dues which covers
nonrepresentational activities, the union has an obligation to:

(a) vrefrain from charging the employee for
nonrepresentational functions. '

(b) provide the objector with information (i.e., disclosure)
setting forth the union's major expenditures during the
previous accounting year, distinguishing between
representational and nonrepresentational functions.

This information must be verified by an independent
auditor using generally accepted accounting principles
and be sufficiently detailed tc allow the objector to
make an informed decision whether to challenge the
allocation.

If the employee challenges the union's allocation of
representation and nonrepresentational expenses, the union must
place the disputed amount into escrow while the matter is being
resolved. An employee may file an unfair labor practice charge
concerning the issue. The union may also establish a system for
resolutiaon of such challenges, provided that the system is
nexpeditious and impartial.™" :

The above is, of necessity, a general description of a union's
obligations. It is beyond the scope of this reference guide to
cover the many issues which may arise with respect to these
obligations. Issues concerning any of the above procedures may be
raised in the form of appropriate unfair labor practice charges.

5. WHAT EXPENSES ARE "NONREPRESENTATIONAL?"

The Court held that Section 8(a)(3) does not permit unions to
expend funds, over the objection of the nonmember employees, On
activities "unrelated to cellective bargaining, contract
administration and grievance adjustment." The Board and courts
must determine, in contested cases, which specific functions fall
within these categories.

The Office of the General Counsel has taken the position that
certain expenses, including lebbying and organizing, are
nonrepresentational. However, employees have the option to
challenge, through the filing of an unfair labor practice charge,
a union's determination that any particular function or functions
should be classified as representational.
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6. HOW DOES AN EMPLOYEE INVOKE HIS/HER BECK RIGHTS? !

In order to invoke Beck rights, an employee must gbiect to the use
of his/her union-security dues for nonrepresentational purposes.
The Office of the General Counsel has taken the position that
objections will not 'be assumed. similarly, unions may require
employees to renew thelir objection annually, and may establish
wwindow periods" for filing such cbjections. However, new unit
employees and union members who resign their membership must be
given the opportunity to file such objections without regard to a
union's established "window period.”

- Employees believing that any aspect of a union's Becgk policies are
unlawful may, as always, raise this issue by filing an unfair
labor practice.

7. WHAT IF A UNION SEFKS THE DISCHARGE OF AN EMPLOYEE FOR

RONPAYMENT OF DUES, WHERE THE UNION HAS NOT COMPLIED WiTH ITS

BECK OBLIGATIONSY : :
Tf a unicn reguests that an employer discharge an employee for :
alleged nonpayment of dues without the union having afforded Beck
rights, the union's action may viclate Section 8(b) (1) {A) and
8(b)(2) of the Act. The employee chould be advised of the coption
to file an appreopriate unfair labor practice charge, assuming that
it may still be timely done pursuant to Section 10(k).

8. WHAT DID PRESIDENT BUSH'S APRIL .13, 1992 EXECUTIVE ORDER
PROVIDE?

The Executive Order, a copy of which is attached, was to becone
effective by May 13, 19%2 and reguires all Federal agencies to
begin including in their contracts a provision obligating the
contracting employer to post workplace notices informing employees
of Beck rights. The Order will be administered by the Department
of labor.

In addition, the White House press release accompanying the
Executive Order announced that the Department of Labor would be
issuing proposed rules amending the financial reporting
requirements for uniones to require that they report their
expenditures by functional categories, such as contract
negotiation and administration, safety and health, political
activities and other functions.

tnquiries concerning the workplace notices or reporting
reguirements should be referred to the nearest office of the
Department of Labor.
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9. WHAT IF THE EMPLOYER OR THE EMPLOYEE IS NOT COVERED BY THE
NLRA?

The Executive Order covers not only employees who are covered by
the NLRA but also those who may be covered under the Railway Labor
Act (RLA). As usual, inguiries by employees covered under the RLA
should be referred to the nearest office of the National Mediation
Board. Similarly, inguiries by state or local government
enmployees, or agricultural employees, or others not covered:by
either the NLRA or the RLA should be referred to the appropriate
state labor relations agency, if there is one. \

b

10. WHAT DO YOU TELIL AN EMPLOYEE WHO INQUIRES WHETHER HE/SHE IS
REQUIRED TC BE A UNION MEMBER IN ORDER TO MATNTATN
EMPLOYMENT? : ' .

Under current law, no one has to be a member of a union in order
to maintain a job. Under the proviso to Section 8(a)(3),
employers and unions pay enter into union-security agreements
requiring (except in "right to work" states; see discussion above}
all employees in a particular bargaining unit to become "members”
on or after the 30th day following being hired.3 However, in a
1963 decision, NLRB v. General Motors Corporation, 373 U.S. 734,
53 LRRM 2313, the Supreme Court held that the term "member"
requires only the payment of periocdic dues and fees as opposed to
full membership. Since the Court noted that "the membership that
iz required has been whittled down to its financial core"$4, _
individuals choosing that appreoach are coften referred to as
nfinancial core members."

In light of Beck, the "financial core” dues and fees cbligation of
nonmembers now extends only to "representational expenses,
assuming that the nonmenber exercises his/her Beck right to
affirmatively object to paying for nonrepresentaticnal expenses.

11i. WHAT IFP AN EMPLOYEE INQUIRES IF HE OR SHE MAY RESIGN FROM A
UNION, DESPITE RESTRICTIONS ON SUCH RESIGNATIONS IN THE
UNION'S CONSTITUTION OR BY-LAWS?

The Supreme Court held, in a 1985 case, Pattern Makers lLeague V.
NLRB (Rockford-Beloit Pattern Jobbers), 473 U.S. 95, that an
employee is free to resign from "full" union membership at any

3 pursuant to Section B8(f) of the NLRA, this time period is 7
days or after for employees of employers "engaged primarily
in the building and construction industry.” -

4 General Motors, supra, 373 U.S. 734, at 742.
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time. You should inform the employee that any resignation should
be made in such a way so as to leave no doubt of intent. The
employee should also be advised of their right to file'a charge
with respect to any action by the union to prevent the
resignation. Similarly, the employee has the option of

challenging, througﬁ an unfair labor practice charge, the legality

of any restriction in the union constitution or by-laws concerning
resignation. _

12. WHAT IF AN EMPLOYEE ADVISES YOU THAT HIS/HER RELIGION
PREVENTS HIM/HER FROM JOINING A LABOR ORCANIZATION AND
INQUIRES WHETHER HE/SHE IS STILL REQUIRED TO PAY UNION-
SECURITY DUES?

Section 19 of the Actd® provides that "any employee who is a
member of and adheres to established and traditicnal tenets

or . . . teachings of a bona fide religion, body or sect which has
historically held conscientious objectiens to joining or
financially supporting labor organizations shall not be reguired
to jein or financially support any labor organization as a
condition of employment. . . " However, Section 19 also
provides that such employees may be reguired, in lieu of periodic
dues, to pay sums equal to such dues to a "nonreligious, nonlabor
organization charitable fund exempt from taxation under . . . the
Internal Revenue Code chosen by the employee from a list of at
least three such funds designated in the contract or if the
contract fails to designate such funds then to any such fund
chosen by the employee.™

The Office of the General Counsel has not yet considered whether
Beck has any impact on Section 19. Those wishing to raise that or
any other issue concerning Section 1% may, as always, do so by
filing an unfair labor practice charge.

Attachment

5 Board agents should be aware that in Hugh Wilson v, NLRB, 920
F.2d 1280, 135 LRRM 3177 (1990), the Sixth Circuit held that
Section 19 was unconstitutional. A petition for certiorari
has been pending before the Supreme Court since February 28,
1891.




THE WHITE HOUSE

Cffice of the Press Secretary

For Immediate Release " - April i3, 199z

EXECUTIVE ORDER

R

NOTIFICATION OF EMPLOYEE RIGHTS CONCERNING
PAYMENT OF UNION DUES OR FEES

By the aunthority vested in me as President by the
constitution and the laws of the United States, in order
to provide employees, labor organizations, and contracting
enployers with infermation concerning the rights of employees,
and thereby to promote harmenious relations in the workplace for
purposes of ensuring the economical and efficient adeinistraticn
and completion of Government contracts, it is hereby ordered as
follows:

Section_i. The Secretary of labor {"Secretary") shall
be respensible for the administration and enforcement of this
order. The Secretary shall adept such rules and regulations
and issue such orders as are deemed necessary and appropriate
to achieve the purpeses of this order.

l/

Sec, 2. {a} Except in contracts exempted in accordance
with sectien 3 of this order, all Government contracting
departments and adencies. shall, to the extent consistent with
law, include the follewing provisiens in every Government
centract, other than collective bargaining agreements as defined
in 5 U.S.C. 71063(a) (8} and swmall purchase COntracts governed by
Part 13 of the Federal Accuisition Regulation (48 C.F.R. 13.000-
11.507), entered inte, amended, renegotiated, or reneved, after
the effective date of this order:

»1, During the term of this contract, the tontractor
agrees to post 2 notice, of such size and in such foroc as
the Secretary of Labor may prescribe, in conspicuous places
in and absut its plants angd offices, including all places
where notices to enployees are custemarily posted. The
notice shall includs the following infoermation (except that

" ¢he last sentence shall not be included in notices posted
in the plants or cffices of carriers subject to the Rallwveay
Labor Act, as asended (45 U.S.C. 151~188)}):

Kotice to Erployees

Under Federal law., exployees cannol be regquired
to join a union or maintain membership in a wnion in
order to retain their jebs. Under certain conditions,
the law permits 2 uvnier and an erployer to enter ints
& Uhjon-security agreement regquiring enployees to pay
unifere pericdic dues and initiation fees. However,
esployees who are not unicn rerbers can object to tre
use of their payments for certain purposses 2nd can
only be reguired to pay the:r share of union costs
relatine to ccilective bargaining. contract
adrinisiration, and grievance adjustment.

TLTE
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. If you believe that you have been reguired to
pay dues or fees vsed in part to support activities
- not related to colliective bargaining, <ontract
administration, or grievance adjustment, you may be
entitled to a refund and to an appropriate reduction
in future payments. .
For further informaticn cencerning your rights,
you may wish to contact either a Regional Office of
the Hatjonal Laber Relations Board or: '
Hational Labor Relations Board
Division of Information
1717 Pennsylvania Avenue, N.W.
Washington, D.C., 20570.

wa3_ The contractor will cemply with all provisions of
Executive oOrder Ng. 12800 of April 13, 19%2, and related
rules, regulations, and orders of the Secretary of Labor.

»3. 1In the event that the contractor does not Comply with
any of the reguirements set forth in paragraphs (1) or

(2) above, this contract may be cancelled, terminated,

or suspended in whole or in part, and the contractor may

pe cdeclared ineligible for further Government centracts

in accordance with procedures suthorized in or adopted
pursuant to Executive Order No. 12800 of April 13, 19%52.
Such other sanctions or remedies may be imposed as are
provided . in Executive Order No. 12800 of April 13, 1982, or
by rule, regulation, or order of the Secretary of Labeor, or
as are ctherwise provided by lav.

nsg, The contractor will include the provisions of

paragraphs (1) through {3} in every subcontract or purchase

order entered into in connectieon with this contract unless
exerpted by rules, regulaticns, or orders of the Secretary
ot Labor issued pursuant te section 3 of Executive Order

No. 12800 of April 13, 1992, seo that such provisions will

be binding upon each subcentractor or vendor. The

contractor will take such action with respect to any such
subcontract or purchase order as may be directed by the

Secretary of Labor as & Deans of enforcing such provisions,

including the imposition of sznctions for noncompliance:

Provided, howewver, that if the contractor becomes involved

in litigation with a subcontractor or vendor, or is

threatened with such invelvement, as & regult of such
direction, the centractor may reqguest the tinited States to
enter inte such litigation to protect the interests of the

United States.” .

{b} Whenever, through hcts of Congress or through
clarificetion of existing law by the courts or otherwise, it
appears that contractuel provisiens other than, or in addition
Lo, those set out in subsection {(a) of this section are needed
to inform ewployees fully and accurately of their rights with
respect to union dues, union-security. agreewsents, or the like,
the Secretary shall prcmptly.issue-suchcrules, regulaticns, or
crders as are needed tc cause the substitution or addition of
appropriate comtractual provisions in Governnent CoOntracts
thereafter entared into.

sec. 2. {a) The Secretary may, if the Secretary finds thas

special Circumstances reguire such an exemption in erder to
cerve the naticnal interest, eXempt a contracting department or

agency froo the reguirements of any or all of ithe provisicns of
cpotion 2 of this order with respett to a particular coniract,

cr porInzsg CICET
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{G; The Secretary may, by rule, regulaticn, ©r crder.,
exempt from the provisions of section 2 of this order certain
classes of contracts {i) te the extent that they involve work
ourside the uUnited States and do not inveolve the recruitment
or employment of workers within the United States; {ii} to the
extent that they invelve work in jurisdictions where State law
forbids enfercecent of unicn-security agreements; {iii} ¢o the
extent that they involve work at sites where the notice to
exployees described in section 2(a} of this order would be
unnecessary because the enployees are not represented by a
union; {(iv) to the extent that they involve nucbers of workers
below appropriate thresholds set by the Secretary; or {v}] te the
extent that they invelve subcontyacts below an appropriate tier
set by the Secretary.

(¢} The Secretary may provide, by rule, regulation,

r eorder, for the exemption of tacilities of a contractor,
subcontractor, or vendor that are in all respects separate
and distinct from activities related to the perfornance of the
cemtract: Provided, that such exemption will not interfere with
or irpede the effectuation of the purposes of this order: And
provided further, that in the absence of such an exezption all
facilities shall be covered by the provisions of this order.

Sez . 4. {a} The Secretary uway investigate any Government
centractor, subcontractor, or vendor to determine Whether the
contractual provisions reguired by sectien 2 of this order
have been vioclated. Such investigatien shall be conducted
in accordance with procedures established by the Secretary.

{E} The Secretary shall receive and investigate cemplaints
by exployees of =& Government coptracteor, subcontractor, or
vendor where such complaints allege a failure te perform or a
vieclztion of the contractual provisions required by section Z
wi this corder. :

sec. 5. {a} "The Secretary, or any agency ar cfficer
in the exesutive branch of the Government designated by rule,
reculation, or order of the Secretary, way hold sueh hearings,
public or private, regarding compliance with this order as the
Secretary may deem advisable. '

(p] The Secretary may hold hearings, or cause hearings
to be held, in accerdance with euksection {a) of this section
priar te impcsing, erdering, or recomsending the ippesition of
sanctiene under this order. Neither an order for debarment
of any contracicr from further Government centracts under
cection (b} of this order neor the inclusion of a contractor
wn & puablished list of roncesplying contractors under
cectien 6&({c) of this order shall be carried out without
afforging the conTractolr an oppertunity for a hearing.

Ses. 6. 1n accordance with such rules, regulations, or
orders ae the Secretary may issue or adopt, the Secretary way:

{z} after ccnsulting with the contracting departoent or
2gency, direct that department or agency to cancel, terminate,
suspend, or cause tc be cancelled, terminated, or suspended, any
contract, or any portion or peortions therepf, for failure of the
contracter te cooply with the contractual provisions reguirsd by
section 2 of this order; contracts pay pe cancelled, terrinated,
or suspended absclutely, or copilnuance of cocntractis may be
cenditicned upen future corpliance: rrevides, that befcre .
ng & directive under this subsectlon, vnhe Secretary .shall
iz thp hezc of the contrasting deparinent or agendy an

te sffer wrinten cbhiecticns, which :

~f rzzgzrg forowrne chlezticr
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reasons shall be a finding that completion of the contrast is
essential te the agency's slission, to the issuance of such 2
Sirective: and previded further. that no directive shall

be issued by the Secretary under this subsection so long as-
the head of the contracting departunent or agency continues
personally ta object to the issuance of such directive;

(b) after consulting with each affected contracting
department or agency, provide that one or more cantracting
departments or agencies shall refrazin from entering inte
further contracts, or extensions or other modifications of
existing contracts, with any noncomplying contractor, until such
contracter has satisfied the Secretary that such contractor has
complied with and will carry out the provisions of this order:
Provided, that before issuing a directive under this subsection,
the Secretary shall provide the head of each contracting
department o©r agency an opportunity to offer writtan objections,
whick shall include & conplete statement of reasons for the
ebjections, among which reasons shall be 2 finding that further
cohtracts or extensiens or other meodifications of existing
contracts with the noncomplying contractor are essential to
the agency's mission, to the issuance of such a directive:

Apnd provided further, that no directive shall be issued by

the Secretary uhder this subsection so long as the head of a
contracting department or agency centinues personally to object
ta the issuamce of such directive; and . -

(¢} publish, or cause toc be published, the hames of
contractoers that have, in the judgment of the Secretary, failed
to cexply with the provisiens of this order or of related rules,
regulations, and crders of the Secretary.

tec. 7. Whenever the Secretary invekes section &(a) or
6(k} of this order, the contracting department or agency shall
report the results of the action it has taken to the Secretary
within such time as the Secretary shall specify.

cecs. B. Each contrasting department and agency shall
cocperate with the Secretary and provide such information and
assistance as the Secretary mey reguire in the performance of
the Secretary's functions under this order. o

Sec. 9. The Secretary may delegate any function or duty of
the Secretary under this order te any afficer in the Department
of Lebor or to any other officer in the executive branch of the
Government, with the consent of the head of the departiment or
agency in which that officer serves.

Sec. 10. The Federal Acguisition Regulatery Council shall
rake whztever action it reguired to implement in the Federal
Rcquisition Regulation the provisions of this order and of

any related rules, regulations, or orders of the Secretary.

See. 11. Hething contained in this order or promulgared
rursuant to this corder is intended teo confer any substantive
or procedural right, benefit, or privilege enforceable at
law by a party against the United States, its agencies or
ingrrumentalities, its officers, or its emplovees, nor to
autherize the assessment of any dues or fees by any labor
organization. .

Sec. 212. This order shall tecooe effective 30 davs after
vme date of this crder.




